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Dear Sirs 

 

RE: SOUTH AFRICAN POLICE SERVICE AMENDMENT BILL  [B 7-2012] 

 

1. We write on behalf of our client Mr Hugh Glenister, a Johannesburg businessman who 

has litigated in the public interest regarding anti corruption entities (“Aces”) in South 

Africa.  His efforts culminated in the Constitutional Court Judgment in the case of 

Glenister vs President of the Republic of South Africa and Others 2011 (7) BCLR 651 

(CC). 

 

2. For ease of reference, please note that in this letter when we refer to the judgment in the 

Glenister case we will preface the numbers of the paragraphs referred to with a J, and 

when referring to sections in the Constitution we will preface the relevant section with a 

C. 

 

BACKGROUND 

 

3. As appears from J251 order 6, and taking into account the date the judgment was handed 

down [17 March 2011], Parliament has been given until September 2012 to remedy the 

defect in the legislation struck down in J251 order 5, namely that the SA Police Service 

Amendment Act of 1995 (as amended in 2008 following the disbandment of the 

Directorate for Special Operations, also known as the Scorpions) is inconsistent with the 

Constitution and invalid to the extent that it fails to secure an adequate degree of 

independence for the Hawks (or Directorate for Priority Crime Investigation).  This 

order was made in terms of C2 and has become an urgent matter since there is very little 

time left to give effect to the Court’s 6
th

 order. 

 

4. The purpose of this letter, which is being copied to the SA Human Rights Commission, 

is to lodge a complaint with both Chapter Nine Institutions about the manner in which 

the executive and legislative branches of government are going about implementing the 

order in J251.  The rationale of the judgment is based both on constitutional and human 

rights considerations [J163 -202 and J205].  In short, the state is constitutionally obliged 

to respect and protect human rights [C7(2)] and to comply with its international 

agreements by taking all reasonable measures to create a sufficiently independent body 

to combat corruption. 
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5. Despite being the entity ordered to remedy the defects in the existing legislation, 

Parliament itself has not taken any pro-active steps to do so.  Instead it waited for the 

Ministry of Police to take the initiative.  Eventually, in February 2012, after nearly a 

year of delay the executive tabled the SAPS Amendment Bill [B 7-2012] in Parliament.  

Significantly, this was done without reference to our client, despite the fact that it is he 

who won the judgment of the Constitutional Court.  The executive’s draft bill is 

available for your scrutiny at www.ifaisa.org on the “Glenister case” page of that 

website. 

 

6. The executive’s draft bill was referred to the Parliamentary Standing Committee on 

Police which called for public submissions on the draft bill.  These were made during 

April 2012 and numbered some 22 in all, with only one being in favour of the bill.  The 

consensus in civil society is that in the interests of effectiveness and independence of its 

structure and operations, the Ace should not be located within the SAPS. 

 

7. The Standing Committee chose largely to ignore the public input on the bill (much of 

which is collected on the webpage referred to above) in that it persisted with the 

executive’s model of keeping the Ace within the SAPS.  About 50 amendments to the 

executive’s draft bill were affected by the said committee.  They are all either cosmetic 

or unconstitutional in nature and do not, in our client’s respectful submission, effect 

compliance with the rationale for the judgment and order of the Constitutional Court. 

 

8. Nevertheless, and after a debate and division on 23 May 2012 [220 for, 57 against and 

with no abstentions] the National Assembly accepted the bill as redrafted by its 

committee and this redrafted bill [B 7B-2012] is now receiving consideration by the 

National Council of Provinces.  It is also available for perusal on the same webpage as 

mentioned above. 

 

9. Our instructions are that the process so far has been handled in a way that was both 

irregular and prejudicial to our South African constitutional democracy.  We have been 

instructed to request that you and the SA Human Rights Commission investigate the 

constitutionality of the process and its obviously intended outcome (an Ace within the 

SAPS) with a view to reporting on and making recommendations to regularise the 

position and to ensure proper compliance with the judgment of the Constitutional Court 

so that the remedial legislation is able to pass constitutional muster. 

 

10. In the Glenister case the Constitutional Court stated as follows: 

 

“... [J166]  There can be no gainsaying that corruption threatens to fell at 

the knees virtually everything we hold dear and precious in our hard-won constitutional 

order.  It blatantly undermines the democratic ethos, the institutions of democracy, the 

rule of law and the foundational values of our nascent constitutional project.  It fuels 

maladministration and public fraudulence and imperils the capacity of the state to fulfil 

its obligations to respect, protect, promote and fulfill all the rights enshrined in the Bill 

of Rights.  When corruption and organized crime flourish, sustainable development and 

economic growth are stunted.  And in turn, the stability and security of society is put at 

risk. 

… 

[J191] Now plainly there are many ways in which the state can fulfil its duty to take 

positive measures to respect, protect, promote and fulfil the rights in the Bill of Rights.  

This Court will not be prescriptive as to what measures the state takes, as long as they 

fall within the range of possible conduct that a reasonable decision-maker in the 

circumstances may adopt.
[…]

  A range of possible measures is therefore open to the 

state, all of which will accord with the duty the Constitution imposes, so long as the 

measures taken are reasonable.       …” 

http://www.ifaisa.org/
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11. We are instructed to stress the Court’s use of the phrase “in the circumstances” in J191 

as quoted above.  The reasonableness or otherwise of measures taken is clearly not 

judged in a vacuum.  It has to have regard to the state of the institutions into which the 

Ace is placed so as to secure sufficient independence, to be an effective corruption 

fighting entity both at operational and structural levels. 

 

12. Our client’s difficulties with the structure suggested concern the current circumstances 

in the executive, the SAPS and the Hawks themselves.  He respectfully contends that it 

would not only be unreasonable in the circumstances to place the Ace in the SAPS under 

executive oversight and control, but that it would in fact be irrational to do so.  As 

unreasonableness is the test for the new legislation, as set by the Court in J191, it is 

necessary to objectively examine the three entities (the Executive, the SAPS and the 

Hawks) that feature in the bill adopted by the National Assembly, in the context of 

corruption, organized crime and the effective combating of these scourges. 

 

WHY IT IS UNREASONABLE “IN THE CIRCUMSTANCES” TO ALLOW EXECUTIVE 

OVERSIGHT OF THE ACE. 

 

13. Executive authority of the Republic is vested in the President under C85(1) and is 

exercised by her or him together with other members of the Cabinet under C85(2).  The 

President is the Head of State and the head of the national executive according to C83.  

Under C91 it is the President who appoints and dismisses the Deputy President and 

Cabinet Ministers, while under C92(2) all Members of the Cabinet are accountable, 

collectively and individually, to Parliament for the exercise of their powers and the 

performance of their functions. 

 

14. The current and prospective state of the executive is obviously a circumstance which 

needs to be taken into account in devising a constitutionally compliant and effective 

Ace. 

 

15. In April 2009, 783 charges of corruption, fraud, money laundering and racketeering 

against our current Head of State were withdrawn in questionable and contested 

circumstances.  The acting National Director of Public Prosecutions, Adv Mokotedi 

Mpshe, when announcing his decision to withdraw the charges, made it clear that the 

National Prosecuting Authority considers that it has a good case on the merits of the 

charges and that they were only withdrawn for technical reasons.  The grounds upon 

which the charges were withdrawn are being reviewed by the Courts in a lengthy 

process that has been allowed to drag on for too long.  No date for hearing of the review 

has been set. 

 

16. South Africa as a country has been worse off as a consequence of this sorry state of 

affairs relating to its President. 

 

17. The decision to appoint Menzi Simelane, a young junior advocate of questioned probity 

and integrity, as National Director of Public Prosecutions, has been struck down as 

irregular and unconstitutional by the Supreme Court of Appeal and this decision is likely 

to be confirmed by the Constitutional Court, whose decision the President is prepared to 

abide by.  The decision to appoint Bheki Cele as National Commissioner of Police was 

ill fated.  Cele has been dismissed after the Moloi Board of Inquiry found him dishonest 

and guilty of irregularly procuring leases at more than three times the going rate for 

buildings of the kind in question.  You will recall having investigated and reported on 

this debacle last year. 
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18. The failure to proceed criminally against palpably corrupt dismissed Cabinet Ministers 

such as Sicelo Shiceka (who was investigated by yourself) and Gwen Mahlangu-

Nkabinde (who most improperly overruled your request that the SAPS leases for the 

Pretoria and Durban headquarter buildings be frozen) can be attributed to what you have 

described as “the culture of impunity” that is abroad in politically well connected 

quarters in the land.  Your speech at the Winelands conference in April 2012 identifies 

the promoting of public accountability, the reinforcement of transparency, the combating 

of the culture of impunity as the three steps necessary to deal with the scourge of 

corruption in SA today.  None of this will happen when those in control of the Ace are 

themselves under a cloud or found guilty of improper conduct. 

 

19. It is not only dismissed Cabinet Ministers who deserve mention in the context of the 

topic under discussion and under the heading set out above. Enoch Godongwana 

resigned as Deputy Minister of Economic Development in circumstances that attracted 

adverse comment in the press, particularly the Mail and Guardian.  Minister Siyabonga 

Cwele, our Minister of Intelligence, was married to a woman who has been convicted of 

dealing in narcotics.  Perhaps most pertinently of all, Minister Nathi Mthethwa, the 

Minister of Police, is under investigation by the Auditor General for alleged irregular 

expenditure on his holiday home, alleged nepotism and alleged irregular use of a 

vehicle, all of which he denies. 

 

20. A President and a Cabinet as compromised as this; one whose probity and integrity is 

questionable and questioned, albeit not via official channels other than those of Chapter 

Nine institutions, is not, our client submits, an executive fit for the task of overseeing the 

Ace. 

 

WHY IT IS UNREASONABLE “IN THE CIRCUMSTANCES’ TO LOCATE THE ACE 

WITHIN THE SAPS. 

 

21. During the parliamentary debate on the disbanding of the Scorpions in August 2008, 

Advocate Johnny de Lange, then Deputy Minister of Justice, made a lengthy 

presentation during which he described the criminal justice system as “dysfunctional”.  

His power point presentation is filed of record in the Glenister case.  His reasoning is 

sound and his recommendations for improvements have not been acted on in any shape 

or form discernible to our client. 

 

22. The dysfunctionality of the SAPS is the subject of much academic writing, especially by 

the Institute for Security Studies.  The hard truth is that Jackie Selebi, once head of 

Interpol and our National Commissioner of Police, is languishing in jail for 15 years 

after having been found guilty of corruption.  The firing of his successor, Bheki Cele, 

after less than three years in office, and the recommendations of the Moloi Board of 

Inquiry that he be criminally investigated is cause for concern.  The lack of policing 

experience of the recently appointed successor to Bheki Cele, Riah Phiyega, is not a 

circumstance that militates in favour of allowing the SAPS to have anything whatsoever 

to do with the work of an Ace.  Her unwillingness to deny that she is a deployed cadre of 

the ANC points to a violation of C195(1) in her appointment.  

 

23. The Independent Complaints Directorate and its successor, the Independent Police 

Investigative Directorate, have access to a wealth of information concerning corruption 

within the SAPS.  A thesis has been written about it by Dr Elizabeth Grobler of 

Claremont, Cape Town and you have the necessary powers to apprise yourself of the 

most up to date information concerning the incidence of corruption within the SAPS.  Dr 

Grobler is willing to assist you in your investigation of this complaint.  Her email 

address is lizagrobler@worldonline.co.za and her telephone numbers are 021 761 3272 

or 082 354 8165. 

mailto:lizagrobler@worldonline.co.za
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24. We need hardly remind you of the current “blue light robberies task team” debacle in the 

Gauteng SAPS.  On 20 June 2012 Provincial Commissioner Mzwandile Petros denied 

the existence of any such task team in the first place and also denied that it was closed 

down in the face of reports that there was such a task team.  Here we refer you to page 2 

of The Times of 21 June 2012.  Petros himself does not emerge with any credit from the 

earlier “Keg and Swan” attempted bombing case.  In this case it was necessary to 

withdraw charges when a fatal mismatch between his alleged eye-witness account, given 

on oath, and the forensic evidence collected by the SAPS emerged.  The Mail and 

Guardian investigated this mishap without ever getting to the bottom of the matter.  

Perhaps it is time that you do so. 

 

25. The Premier of the Western Cape is mulling over a request by the Social Justice 

Coalition that she appoint a commission of inquiry under C205(6) into the breakdown of 

relations between the SAPS and the communities of the Cape Flats, where vigilantism 

has led to a spate of necklace killings in recent months.  Finally as regards this section, 

we scarcely need to draw your attention to either the Richard Mdluli saga, since you are 

investigating it, or aspects of the conduct of the former Acting National Commissioner 

of Police, General Nhlanhla Mkhwanazi, who is accused of maladministration and the 

irregular acquisition of motor vehicles. 

 

26. As you know, public perception plays a pivotal role in the circumstances of any 

institution vying for the honour of being an Ace.  Recent research by the Human 

Sciences Research Council, published in the Cape Times of 21 June 2012, suggests that 

the public perception of the SAPS is at a particularly low ebb at this time.  This also 

needs to be considered in the process of taking steps to satisfy the judgment of the 

Constitutional Court. 

 

27. Our client respectfully contends that the SAPS in its current state of disorganization, 

crisis and corruption, is not a structure within which to house an Ace.  No effective or 

sufficiently independent Ace can emerge from, nor operate successfully in the SAPS as 

it exists at present and for the foreseeable future. 

 

WHY IT IS UNREASONABLE “IN THE CIRCUMSTANCES” TO EXPECT THE HAWKS 

TO FUNCTION EFFECTIVELY AND INDEPENDENTLY AS AN ACE. 

 

28. The head of the Hawks is General Anwa Dramat.  During the struggle he was in the 

Cape Flats cell of the ANC led by Tony Yengeni.  Yengeni is now a member of the 

NEC of the ANC and was convicted of defrauding Parliament and sentenced to 

imprisonment.  Dramat is one of the dramatis personae in the “Keg and Swan” debacle.  

He has denied involvement in alleged illegal renditions to Zimbabwe of opponents of 

the regime there.  However, he cannot deny that twelve of his Hawks are awaiting trial 

in the Western Cape High Court on charges of murder, arising out of the overly harsh 

use of interrogation techniques that have no place in a constitutional democracy which 

boasts a Bill of Rights with provisions like C10, C11 and C12. 

 

29. General Dramat also allowed himself to be persuaded to drop all investigations into the 

arms deals, a decision effectively reversed by the subsequent appointment on 15 

September 2011 of the Seriti Commission.  In fact the General has been known to 

appear before the Standing Committee on Public Accounts in Parliament and asking for 

what he called “an executive direction” in relation to closing the dockets on the arms 

deals.  He was given short shrift.  His Minister has let it be known that he does not 

involve himself in operational matters.  The executive direction sought could 

accordingly only have come from former General Cele or from Luthuli House.  This 

could never be seen as “adequate independence”. 
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30. It is also reported (The Times 21 June 2012 page 1) that the Hawks have arrested 20 of 

their colleagues from the disbanded Durban based Cato Manor Organised Crime Unit (a 

part of the Hawks), for allegedly participating in a hit squad.  If this is the state of play 

within the Hawks, it is hardly the unit on which to base a successful Ace. 

 

THE UNCONSTITUTIONAL FEATURES OF THE SCHEME OF THE BILL, AS PASSED 

BY THE NATIONAL ASSEMBLY. 

 

31. The Bill seeks to make a silk purse out of a sow’s ear by retaining the Hawks as the Ace 

which the judgment requires. 

 

32. The criteria identified by the Court [J187] as pertinent to the creation of a sufficiently 

effective Ace are specialization and training that are aimed at preventing and combating 

corruption, independence from political influence, interference or manipulation, 

guaranteed resources and security of tenure for the officials in the Ace. 

 

33. The Bill does not adequately address any of these criteria.  The retention of the Hawks 

in the SAPS dooms them as a suitable body to do justice to the requirements of the 

judgment.  This is so, both objectively measured and as a matter of public perception. 

 

34. The attempt to bolster the independence of the Hawks by allowing their head to overrule 

or second guess the National Commissioner of Police is inconsistent with the provisions 

of C207(1) which prescribes that the latter has “to control and manage the police 

service”.  This inconsistency falls foul of the provisions of C2.  Parliament seems to be 

blissfully ignorant of this, despite the warnings of civil society and some opposition 

parties in Parliament. 

 

35. The reliance upon the “single police service” argument as justification for keeping the 

Hawks in the SAPS is misplaced and has been since the decision in the case of Minister 

of Defence vs Potsane and Another, Legal Soldier (Pty) Ltd and Others v Minister of 

Defence and Others 2001 (11) BCLR 1137. 

 

36. The various circumstances listed above all militate against the reasonableness to keep 

the Hawks in the SAPS under the oversight of a Cabinet of the kind at present in place.  

 

37. Far better, and far more likely to pass constitutional muster would be an independent 

body such as yours (though not necessarily housed in Chapter Nine), which reports 

directly to parliament rather than to a compromised and questionable Cabinet, which has 

members of the kind and with the track records touched upon above.  It is simply not 

reasonably possible to locate an adequately independent Ace within the SAPS in the 

circumstances that prevail. 

 

WHY THE CHAPTER NINE INSTITUTIONS SHOULD BECOME INVOLVED 

 

38. We respectfully remind you that your office has in the past, apparently mero motu, 

intervened in the law making process by making a submission to the Ad Hoc Committee 

on the Protection of State Information Bill in the National Council of Provinces in 

February this year.  In so doing you noted the following, which we quote for the benefit 

of the SA Human Rights Commission and any court or third party reading this letter: 

 

“... 

1.5 The Public Protector, established under section 181 of the Constitution, has 

been operating as a fundamentally important part of the network of accountability 

agencies that play a vital role in maintaining and promoting the integrity of Government 
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and the public service in fulfilling constitutional roles such as service delivery, the 

exercise of public power and control over public resources 

 

1.6 Recognised as a central pillar in the integrity framework aimed at 

strengthening the democratic values of good governance, the Rule of Law and quality of 

life, the Public Protector is empowered by section 182 of the Constitution to strengthen 

and support constitutional democracy by investigating any conduct in state affairs, or in 

the public administration in any sphere of government, that is alleged or suspected to be 

improper or to result in any impropriety or prejudice; to report on that conduct; and to 

take appropriate remedial action. 

 

1.7 The Public Protector has an important role in strengthening constitutional 

democracy by remedying government’s administrative injustices through righting each 

specific administrative wrong or improper conduct of the state or failures and 

reconciling the people with the state by resolving administrative disputes and ensuring 

remedial action, where appropriate. The responsibility entrusted by the Constitution 

transcends the individual and include measures to diagnose and remedy systemic 

administrative inadequacies with a view to facilitate systemic change to transform the 

character of the state by institutionalizing good governance. 

 

[...] 

 

1.9 Any unreasonable or disproportionate restriction or limitation of access or 

dissemination of information on the wrongdoings of organs of state would have serious 

impact on the ability of the Public Protector to achieve her mandate of strengthening 

constitutional democracy. This submission addresses the freedom of information issues 

within the POSIB. The Public Protector’s analysis and comments are made within the 

framework of the applicable international standards, the Constitution and the rights and 

freedoms protected and promoted in terms of Constitutional Legislation. 

 

1.10 The Public Protector’s main concern relates to the Bill’s unintended 

consequences that include the shrinking of space that the Public Protector and other 

integrity institutions currently enjoy under the constitution and the law. 

 

1.11 The Public Protector is concerned that the vagueness of some of the provisions 

of the POSIB could pose a serious threat to the right to freedom of information as 

guaranteed under the Constitution and international law.  While the POSIB is 

understandably focussed at protecting highly sensitive security material, the 

classification scheme is exceptionally broad allowing for almost any information to be 

excluded from public view. 

 

1.12 The ultimate premise of this submission is that in addition to addressing its 

intended objectives, the Bill should comply with relevant international law, the 

Constitution and Constitutional legislation. 

 

[...] 

 

6.3 Having canvassed the views of the majority of the other Institutions Supporting 

Democracy it has emerged that there may also be unintended consequences on their 

operations. 

 

6.4 The Public Protector would therefore like to urge Parliament to review the 

POSIB with the view to identifying and eliminating the deleterious unintended 

consequences.       ...” 
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39. As such our client believes that you have both the authority and constitutional duty to 

intervene in the process relating to the South African Police Service Amendment Bill.  

In this case you are also fortified, as is the SA Human Rights Commission, by the 

existence of this complaint.  

 

40. When he made his oral submission to the committee of the National Assembly, our 

client suggested that “we are all on the same side” in the fight against corruption.  

Despite his appeal, the thinking appears to be that as little as possible should be done to 

disturb the status quo while trying to comply with the order of the Constitutional Court. 

 

41. During the parliamentary debate Police Minister Nathi Mthethwa remarked that the Bill 

addresses all the relevant issues, provides the Hawks (Directorate for Priority Crime 

Investigations) with the adequate structural and operational independence to perform its 

functions, and that the Bill ensures that there will be a strong legal basis for the approach 

to organised crime and corruption.  Then Chairperson of Parliament's Police Committee 

Sindisiwe Chikunga (now Deputy Minister of Transport) said she was confident they 

have succeeded in shielding the Hawks from interference.  Chikunga said as far as she 

was concerned, the legislation provided adequate independence for the unit.  She invited 

opponents to bring on their challenges to the constitutionality of the bill.  This letter 

constitutes part of our client’s acceptance of her challenge. 

 

42. The Bill was passed in the National Assembly on Wednesday 23 May 2012 and will 

now be considered by the National Council of Provinces.  Parliament has until 17 

September 2012 to pass the Bill as the Constitutional Court in the Glenister case 

suspended the invalidity of the South African Police Service Amendment Act, 57 of 

2008 only until 18 September 2012. 

 

43. It is accordingly a matter of some urgency that you and the SA Human Rights 

Commission give your attention to the gravamen of this complaint, and as requested 

earlier investigate the constitutionality of the process and its outcome, reporting on and 

making recommendations to regularise the position and ensure proper compliance with 

the judgment of the Constitutional Court. 

 

 

Yours faithfully, 

MA Cooper Attorneys 

 

 

Cc 1. Adv Mabedle Lawrence Mushwana, Chairperson, SA Human Rights 

Commission - mmoletsane@sahrc.org.za, lmushwana@sahrc.org.za 

2. Dr Pregaluxmi Govender, Deputy Chairperson, SA Human Rights 

Commission - pgovender@sahrc.org.za 
 


