
IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG LOCAL DIVISION, JOHANNESBURG) 

Case No.  7870/14 

 

In the matter between: 

 

ROBERT PAUL HOFFMAN               Applicant 

 

and 

 

THE JUDICIAL SERVICE COMMISSION          First Respondent 

THE JUDICIAL CONDUCT COMMITTEE     Second Respondent 

DIKGANG ERNEST MOSENEKE          Third Respondent 

HENDRIK MMOLLI THEKISO MUSI       Fourth Respondent 

CYNTHIA PRETORIUS             Fifth Respondent 

MOGOENG THOMAS REETSANG MOGOENG        Sixth Respondent 

 

 

REPLYING AFFIDAVIT 

 

I, the undersigned, ROBERT PAUL HOFFMAN, do hereby make oath and state that: 

 

1. I am the Applicant herein, and deposed to the founding affidavit in this 

application. I have read the answering affidavits deposed to on behalf of the 

First Respondent (but filed under cover of a filing notice purporting to be on 
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behalf of the First to Fifth Respondents) and that deposed to by the Sixth 

Respondent (on whose behalf a notice of intention to oppose was filed, but 

who states that he abides the decision of this Honourable Court). I reply 

thereto hereunder. I am conscious of the fact that some of the matter 

contained herein is argumentative, but there is no other way to respond to the 

argumentative nature of the affidavits under reply. 

 

AD THE AFFIDAVIT ON BEHALF OF THE FIRST RESPONDENT: 

 

2. Ad paragraph 1: 

 

I note that the affidavit is deposed to on the authorisation of and on behalf of 

the First Respondent. I accept accordingly that, notwithstanding the notice of 

opposition filed on their behalf, the application is not opposed by the Second 

to Fifth Respondents. The averments in this paragraph are not denied. 

 

3. Ad paragraph 2: 

 

The averments are not all true and correct. 

 

4. Ad paragraph 3: 

 

I deny that there are portions of the founding affidavit that are irrelevant to the 

issues in this application. I shall deal with the averments of irrelevance when 

they arise in the body of the answering affidavit.  
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5. Ad paragraphs 4 and 5: 

 

These averments are noted. 

 

6. Ad paragraph 6: 

 

The averments in this paragraph are admitted to the extent that they coincide 

with the issues raised in my founding affidavit. 

 

7. Ad paragraph 7: 

 

These averments are noted. 

 

8. Ad paragraphs 8 – 9.2: 

 

The averments in these paragraphs are admitted. 

 

9. Ad paragraph 9.3: 

 

Where, in terms of section 8(3) of the Judicial Service Commission Act (“the 

JSC Act”), the Deputy Chief Justice acts as chairperson of the Second 

Respondent, he does so exercising the powers delegated to him by the Chief 

Justice. The final sentence in this paragraph is not intelligible. To the extent 

that it suggests that the Deputy Chief Justice may further delegate powers 

delegated to him by the Chief Justice, it is wrong. 
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10. Ad paragraph 9.4: 

 

Although section 9(2)(a) entitles the Second Respondent to determine the 

procedure to be followed at its meetings, it requires that decisions of the 

Second Respondent be supported by a majority of its members. In the light of 

the fact that there are six members on the Second Respondent, a decision 

would require the support of four members to be a valid decision of the 

Second Respondent. 

 

11. Ad paragraphs 9.5 – 9.7: 

 

The averments in these paragraphs are admitted. 

 

12. Ad paragraph 9.8: 

 

The averments in this paragraph are correct. It is accordingly apparent that a 

dismissal of a complaint in terms of subsection (1) of section 15 is a dismissal 

by either the Chairperson of the Second Respondent or by a Head of Court 

designated in terms of section 14(2). The section neither contemplates nor 

permits a dismissal of a complaint in terms of section 15(1) by a panel of two 

members. 
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13. Ad paragraph 9.9: 

 

The deponent appears to have overlooked the provisions of subsection 

18(2)(b), which provides that, in the event of the absence of the Chairperson 

to preside in a specific appeal, the Chief Justice must appoint an acting 

chairperson from amongst the members of the Second Respondent, to 

preside in that appeal. While it is correct that subsection 2(a) of section 18 

requires that a meeting at which an appeal is considered must be attended by 

at least three members of the Second Respondent and presided over by the 

Chairperson, it is not apparent how the Second Respondent can, at such a 

meeting, meet the requirement of subsection 9(2)(a) that its decisions must be 

supported by a majority of the Second Respondent, unless the intention is 

that the Chairperson is considered not to be one of the three members 

designated in the subsection. 

 

14. Ad paragraph 10: 

 

The deponent ignores the prohibition in subsection 18(2)(a) on participation in 

the appeal hearing by the decision-maker, and the provision for an alternative 

acting chairperson in subsection 18(2)(b), as well as the provision for the 

appointment of a temporary member for the purpose of an appeal in 

subsection 18(2)(c). The invidious position contended for by the deponent 

ought accordingly not to arise. 
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15. Ad paragraph 11: 

 

The averment in this paragraph points to the poor drafting of the Act, but is 

not of relevance to the present application. 

 

16. Ad paragraph 12: 

 

There is no evidence cited in support of the averment in this paragraph, which 

is not admitted.  

 

17. Ad paragraph 13: 

 

I am advised and believe that it is not open to the Second Respondent to 

adopt a procedure at variance with the express provisions of the JSC Act. 

 

18. Ad paragraph 14: 

 

I take note of the resolution. It is apparent that such resolution is in conflict 

with the express provisions of section 9(2) of the JSC Act, which requires 

decisions of the Second Respondent to be supported by a majority of its 

members (and which accordingly requires a minimum of four members), and 

with the provisions of sections 14(2) and 15(1), which require complaints to 

which section 15 is applicable to be dealt with by the Chairperson or a Head 

of Court designated by him.   
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19. Ad paragraph 15: 

 

It is not apparent on what basis the deponent makes the averment in the first 

sentence of this paragraph. It is plain from the express wording of subsection 

14(2) and 15(1) of the JSC Act that the dismissal of a complaint as 

contemplated in section 15(1) can only be performed by the Chairperson or 

the Head of Court designated by him in terms of section 14(2). The provisions 

of subsection 15(1)(a) are peremptory. Furthermore, the procedure as quoted 

does not suggest, as the deponent does, that the two designated members 

would act in the chairperson’s stead, but that the Second Respondent would 

act through the two members. Such a resolution would in itself be in conflict 

with the requirements of section 9(2)(a) of the JSC Act. 

 

20. Ad paragraph 16: 

 

I note the averments in this paragraph.  

 

21. Ad paragraph 17: 

 

Notwithstanding the unfortunate design of the procedure envisaged in the Act, 

the Second Respondent was not at liberty to adopt a procedure in conflict with 

that procedure.  
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22. Ad paragraph 18: 

 

In the first instance, the provisions of section 15 expressly require that a 

dismissal of a complaint in terms of section 15(1) be effected by the 

Chairperson or the designated Head of Court. Secondly, the deponent ignores 

the provisions of the maxim delegatus non delegare potest. On both scores, 

the contention advanced in this paragraph is accordingly incorrect. It is not for 

the Second Respondent to amend the JSC Act, but for the legislature. Until 

such time as such amendment is lawfully effected, the Second Respondent is 

bound by the provisions of the Act.  

 

23. Ad paragraph 19: 

 

I note that the Sixth Respondent delegated all his powers functions as 

chairperson of the Second Respondent to the Third Respondent some ten 

days before the First Respondent received my complaint. This was not 

apparent from the deponent’s communication to me on 10 October 2013 

(annexure “R” to my founding affidavit) which merely recorded that the Sixth 

Respondent “has delegated his powers” to the Third Respondent. The 

deponent’s contention that the Third Respondent is, by virtue of the 

delegation of powers and functions to him by the Sixth Respondent, 

empowered to delegate further such powers and functions is in conflict with 

law, and not sustainable. Section  2(1) of the JSC Act does not envisage the 

Third Respondent acting as the Sixth Respondent’s alternate as chairperson 

of the Second Respondent, as the deponent suggests, but circumstances in 
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which neither the Sixth Respondent nor the Third Respondent is available to 

preside at a meeting of the First Respondent,  which is an entirely different 

body. 

 

24. Ad paragraph 20: 

 

The averment in this paragraph is noted.  

 

25. Ad paragraph 21: 

 

The copy of the e-mail attaching the complaint was not attached to the 

answering affidavit. 

 

26. Ad paragraphs 22 and 23: 

 

Since it is contended on behalf of the First Respondent that the complaint was 

dealt with in terms of the provisions of section 15(1) of the JSC Act, the 

instruction from the Third Respondent was in conflict with the express 

requirements of that section, as was the action of the Fourth and Fifth 

Respondents in purporting to act in the place of the Third Respondent. 

Furthermore, the deponent’s explanation that, upon the referral by the Third 

Respondent of the complaint to the purported panel, they “would deal with the 

complaint in his stead as the Acting chairperson of the JCC” is in conflict with 

the explanation contained in his letter of 9 September 2013 which is annexure 

“O” to my founding affidavit, in which he alleges that the Second Respondent 
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considered the complaint “through a panel composed of two members”. If 

indeed that explanation was correct, and I have no reason to doubt that it 

was, the Second Respondent accordingly disqualified itself from hearing any 

future appeal. It also made a decision without the support of the majority of its 

members, as required by the provisions of section 9(2)(a) of the JSC Act. 

 

27. Ad paragraphs 24 and 25: 

 

I have dealt with the demerits of the decision in the founding affidavit. 

 

28. Ad paragraph 26: 

 

By virtue of the procedure adopted by the Second Respondent, I am unable to 

launch an appeal as envisaged in section 15(5) of the JSC Act. That is why 

the relief I seek includes, in the event that this Honourable Court should find 

that my complaint could properly have been dealt with in terms of the 

provisions of section 15 of the JSC Act, an order declaring the procedure 

adopted by the Second Respondent, the consequence of which was to deny 

me an appeal in terms of section 15(5) of the Act, unlawful and invalid.  

 

29. Ad paragraphs 27 - 29: 

 

The deponent appears to believe that the fact that the Second Respondent 

has usurped the function of the Third Respondent and adopted a procedure in 

conflict with that prescribed in the JSC Act does not provide a case for review. 
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As communicated by the deponent in his letter addressed to me on behalf of 

the Second Respondent dated 9 September 2013 (annexure “O” to my 

founding affidavit), the decision to dismiss the complaint was that of the 

Second Respondent. No appeal can lie to the decision maker against its own 

decision, and there is accordingly no internal remedy. The provisions of 

section 7(2) of the PAJA are accordingly not of application. 

 

30. Ad paragraph 33: 

 

The averments in these paragraphs are denied. Amongst the reasons for the 

dismissal of my complaint by the purported panel of the Second Respondent, 

(annexure “P” to my founding affidavit) it is suggested that “it is noteworthy 

that the complainant does not give the background against which the remark 

was made”, yet when I attempt to provide that background, it is suggested 

that it is irrelevant. Furthermore, the panel suggested that “It is indeed 

shocking to hear that an advocate could write letters to a sitting judge 

demanding that the judge explains his fitness for office”. Apart from the fact 

that the panel misinterpreted the content of my communication with the Sixth 

Respondent, the matter that the First Respondent now seeks to brand as 

irrelevant illustrated that my communication with the Sixth Respondent was 

not in my capacity as an advocate, but on behalf of the Institute for 

Accountability in Southern Africa, and the engagement of that institute in 

matters of public concern.  
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31. Ad paragraphs 34 - 35: 

 

The averments in the paragraphs sought to be branded as irrelevant provide 

context to the Sixth Respondent’s comments, as set out above, and are 

accordingly of significant relevance. 

 

32. Ad paragraph 36: 

 

I am unaware of any judgment in the case in question, and have been unable 

to trace any such judgment. The First Respondent will be called upon to cast 

light on the averments in this paragraph. 

 

33. Ad paragraph 40.1: 

 

The complaint lodged by me is premised on the grounds set out in sub-

sections 14(4)(a), (b) and (e) of the JSC Act. 

 

34. Ad paragraph 41.1: 

 

The Second Respondent appears to have changed its position on the identity 

of the decision maker, which is illustrative of the problem it created by 

attempting to deviate from the prescripts of the JSC Act. It is plain from 

annexure “O” to the founding affidavit that the Second Respondent 

considered that it had taken the decision, acting “through a panel composed 

of two members”. It is only once the illegality of that procedure was drawn to 
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its attention that it sought to shift its stance, now suggesting in annexure “R” 

that the procedure it had adopted was one in which “the Chairperson 

designates a panel of two members to handle the complaints on his behalf” 

(which process is, in itself, in conflict with that contemplated in the JSC Act). 

However, an examination of the resolution adopted by the Second 

Respondent, as recorded in annexure “B” to the Supplementary Record 

released on behalf of the Second to Sixth Respondents does not reflect that it 

was contemplated that the panel would be acting on behalf of the 

Chairperson, but rather that it was contemplated that the panel would deal 

with the complaints and circulate their recommendations, and that the whole 

committee would only examine complaints at the appeal stage. Since it could 

never have been contemplated that the whole committee would ever have 

dealt with a complaint on behalf of the chairperson, the only logical 

interpretation of the resolution is that the Second Respondent intended the 

panel to act on behalf of the Second Respondent (as the deponent in fact 

conveyed it had done in his letter annexure “O”). I am advised that it will be 

argued that both the procedure allegedly implemented by the Second 

Respondent and that apparently in fact adopted by it are in conflict with the 

provisions of section 15(1) of the JSC Act. 

 

35. Ad paragraph 41.2: 

 

Having received delegated powers from the Sixth Respondent, the Third 

Respondent was required by section 15(1) to take the original decision, if 

section 15 were at all applicable. 
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36. Ad paragraph 43.1: 

 

As set out above, the two explanations were mutually contradictory, and there 

is no explanation by the deponent as to why this is so. 

 

37. Ad paragraphs 43.2 - 44: 

 

I have a right to appeal in terms of section 18(2) against a decision made by 

the Chairperson or a Head of Court in terms of section 15(1). I am advised 

that it will be argued that no such decision has been taken, and that the 

conflicting procedures contended for are not in accordance with the express 

provisions of section 15(1). 

 

38. Ad paragraph 46: 

 

The contentions in this paragraph will be dealt with  more fully  in argument. 

 

39. Ad paragraph 48: 

 

I have dealt with the unlawful procedure adopted by the Second Respondent 

above. I am advised that it will be argued that no decision as contemplated in 

section 15(1) was taken, and accordingly no appeal was competent. 
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40. Ad paragraphs 49 – 50.1: 

 

I was advised by the deponent in the letter which is annexure “R” to the 

founding affidavit that my letter of 19 September 2013 querying the procedure 

adopted by the Second Respondent (annexure “Q”) had “been brought to the 

attention of Deputy Chief Justice Moseneke to whom the Chief Justice has 

delegated his powers in terms of section 8(3)”. My query related to the 

treatment of my complaint by the Second Respondent, and it was logical to 

accept that, as the deponent indicated, the Sixth Respondent had delegated 

to the Third Respondent his powers to deal therewith. Had that been the case, 

it would have been irregular and subject to review. It is only in the answering 

affidavit that it appears that the delegation in question was of a general nature 

and occurred only some ten days before the receipt of my complaint. Under 

the circumstances, I state that the ground of review sought to be pursued in 

the paragraph under review was both understandable and well-motivated at 

the time the application was brought.  

 

41. Ad paragraph 50.2: 

 

The contentions in this sub-paragraph will be addressed more fully in 

argument. 
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42. Ad paragraph 51.1: 

 

I respectfully refer to my response in paragraph 34 above. The deponent 

offers no explanation for the contradictory versions offered by way of 

explanation. The second explanation emerged only after the illegality of the 

first had been pointed out. 

 

43. Ad paragraph 51.2: 

 

The averments in this paragraph are in conflict with the content of the 

deponent’s letter, annexure “O” to my founding affidavit, and with the 

resolution contained in annexure “B” to the Supplementary Record. 

 

44. Ad paragraphs 51.3 - 55: 

 

The contentions in this sub-paragraph will be dealt with more fully argument. 

 

AD THE AFFIDAVIT ON BEHALF OF THE SIXTH RESPONDENT: 

 

45. Ad paragraph 5: 

 

I note the fact that the Sixth Respondent has decided to abide the decision of 

this Honourable Court. In the light of the evidence first produced in Annexure 

“A” to the Supplementary Record, I do not persist with the relief sought in 

paragraphs 1and 2 of the notice of motion. 
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46. Ad paragraph 6: 

 

The Sixth Respondent does not record which allegations he contends to be 

inconsistent with the facts stated in his affidavit. It is, however, apparent that 

he does not contest having made the statement to me in The Hague on 8 July 

2013, referred to in clause 23 of my founding affidavit. 

 

47. Ad paragraph 7: 

 

For the reasons set out in reply to the answering affidavit on behalf of the First 

Respondent, I deny that the averments regarding my history and that of the 

Institute for Accountability in South Africa are irrelevant. 

 

48. Ad paragraphs 8 - 9: 

 

I have explained above the circumstances leading to my seeking the relief in 

paragraph 1 of the notice of motion. The communication of the delegation of 

the Sixth Respondent’s powers to the Third Respondent did not record that 

this had occurred ten days before the receipt of my complaint. I did not at any 

stage suggest that the Sixth Respondent had attended a meeting at which my 

complaint was considered. 
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49. Ad paragraph 10: 

 

I note that the Third Respondent understands, as did I, that the decision to 

dismiss my complaint was not that of the Third Respondent, as required by 

the provisions of section 15(1), but of the Second Respondent. That being so, 

no appeal could lie to the decision maker against its own decision, as 

suggested by the Sixth Respondent. 

 

50. Ad paragraph 13: 

 

The comment made to me by the Sixth Respondent occurred after I had 

introduced a South African colleague to him and I had engaged in 

conversation with his wife while he spoke to my colleague. When I excused 

myself from their company, the comment was made gratuitously, and not in 

response to any conversation or exchange that had gone before on that day. I 

note that the Sixth Respondent does not deny making the comment. 

 

THE RELIEF SOUGHT 

 

51. Save for the relief originally sought in paragraphs 1 and 2 of the notice of 

motion, the circumstances of which have now been clarified, rendering such 

relief unnecessary, I persist in the application.  

 

                                                      __________________ 

     DEPONENT 
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The deponent has acknowledged that he knows and understands the 
contents of this affidavit, which has been signed and sworn to before me at              
Johannesburg on this the 9th day of July 2014. In administering this oath the 
requirements of Regulation R1258 dated 21 July 1972, as amended, have 
been fulfilled. 
 
 

          
_________________________ 

     COMMISSIONER OF OATHS  
 

 

 

 

 

 

 

 

 

 


